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Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 26 August 2008 . 
2a )^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-20 is/are pending in the application. 

4a) Of the above claim(s) 20 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) |EI Claim(s) _M9 is/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.Q Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Applicants' arguments, filed 8/26/2008, have been fully considered. Rejections 
and/or objections not reiterated from previous office actions are hereby withdrawn. The 
following rejections and/or objections are either reiterated or newly applied. They 
constitute the complete set presently being applied to the instant application. 

Response to Amendment 

The newly amended claim 20 is directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: the newly 
amended claim is directed to a method of delivering a carotenoid to the colon. The 
product and process of making, originally claimed, are distinct from the process of 
using, as amended, since the product can be used in a materially different process, i.e. 
a method for making preserves. See MPEP § 806.05(h). The process of making is 
distinct from the process of using insofar as they have a materially different design, are 
mutually exclusive, and are not obvious variants. For example, the method of use 
involves interaction with a patient's colon, while the process of making involves 
constructing the product. Had the original set of claims included this process it would 
have been restricted for this distinctness and subject to rejoinder. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claim 20 is withdrawn from consideration as 
being directed to a non-elected invention. (See 37 CFR 1 .142(b) and MPEP § 821 .03.) 
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Claim Rejections - 35 USC § 103-previous 

1) Claims 1-9, 12, 13 and 15-19 remain rejected under 35 U.S.C. 103(a) as being 
unpatentable over Jensen et al., in view of Langen et al. 

Applicant argues that the person skilled in the art would not be motivated to use 
pectin when other hydrocolloids are described as preferred. Applicant states that 
Jensen teaches a "shopping" list of hydrocolloids. However, it must be remembered 
that "[w]hen a patent simply arranges old elements with each performing the same 
function it had been known to perform and yields no more than one would expect from 
such an arrangement, the combination is obvious". KSRv. Teleflex , 127 S,Ct. 1727, 
1740 (2007)(quoting Sakraida v. A.G. Pro . 425 U.S. 273, 282 (1976)). That being said, 
it would have been obvious to have selected pectin from the list, motivated by the 
unambiguous disclosure of each colloid individually, and consistent with the basic 
principle of patent prosecution that a reference should be considered as expansively as 
is reasonable in determining the full scope of the contents within its four corners. 

Applicant also argues that Jensen and Langen cannot be logically combined and 
doing so "would be conjecture and/or hindsight reconstruction of the prior art and not 
based on a fair and accurate assessment of information available to the skilled worker, 
information that the skilled worker would actually encounter and assimilate." However, 
it must be recognized that any judgment on obviousness is in a sense necessarily a 
reconstruction based upon hindsight reasoning. But so long as it takes into account 
only knowledge which was within the level of ordinary skill at the time the claimed 
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invention was made, and does not include knowledge gleaned only from the applicant's 
disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 
USPQ 209 (CCPA 1971). For example, pectin is taught unambiguously in Jensen and 
Langen provides motivation for using a certain type of pectin, i.e. pectins with a medium 
or low degree of esterification between about 60 and 38. 

2) Claims 10-1 1 and 14 remain rejected under 35 U.S.C. 103(a) as being 
unpatentable over Jensen et al., (supra) in view of Langen et al., {supra) as applied to 
claims 1-9, 12, 13 and 15-19 above, and further in view of Cox et al., (US 6,007,856). 

Applicant argues that maintains the arguments above in response the rejection of 
these claims. These claims remain rejected insofar as applicant's arguments have not 
been found to be persuasive. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Walter E. Webb whose telephone number is (571) 270- 
3287. The examiner can normally be reached on 8:00am-4:00pm Mon-Fri EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 

supervisor, Frederick F. Krass can be reached (571) 272-0580. The fax phone number 

for the organization where this application or proceeding is assigned is 571-273-8300. 

Walter E. Webb 
/Walter E Webb/ 
Examiner, Art Unit 1612 



/Frederick Krass/ 

Supervisory Patent Examiner, Art Unit 1612 



Application/Control Number: 10/543,058 Page 6 

Art Unit: 1612 



